The Law of the Nuremberg Trial
Quincy Wright
The American Journal of International Law, Vol. 41, No. 1. (Jan., 1947), pp. 38-72.
Stable URL:
http://links.jstor.org/sici?sici=0002-9300%28194701%2941%3A1%3C38%3ATLOTNT%3E2.0.CO%3B2-5
The American Journal of International Law is currently published by American Society of International Law.

Your use of the JSTOR archive indicates your acceptance of JSTOR's Terms and Conditions of Use, available at
http://www.jstor.org/about/terms.html. JSTOR's Terms and Conditions of Use provides, in part, that unless you have obtained
prior permission, you may not download an entire issue of a journal or multiple copies of articles, and you may use content in
the JSTOR archive only for your personal, non-commercial use.
Please contact the publisher regarding any further use of this work. Publisher contact information may be obtained at
http://www.jstor.org/journals/asil.html.
Each copy of any part of a JSTOR transmission must contain the same copyright notice that appears on the screen or printed
page of such transmission.

The JSTOR Archive is a trusted digital repository providing for long-term preservation and access to leading academic
journals and scholarly literature from around the world. The Archive is supported by libraries, scholarly societies, publishers,
and foundations. It is an initiative of JSTOR, a not-for-profit organization with a mission to help the scholarly community take
advantage of advances in technology. For more information regarding JSTOR, please contact support@jstor.org.

http://www.jstor.org
Thu Dec 13 21:40:48 2007

T H E LAW OF T H E NUREMBERG T R I A L

Of the Board of Editors
On the afternoon of October 1, 1946, the International Military Tribunal
at Nuremberg sentenced twelve of the twenty-two Nazi defendants to death
by hanging and seven to imprisonment for terms ranging from ten years
to life. Three were acquitted. Three of the six acc'used organizations were
found to be criminal. The reading of these sentences was preceded by the
reading, through the whole of September 30, of the general opinion of the
Tribunal .on the four counts of the indictment and, on the morning of
October 1, of the opinion on the charges against each defendant? The Control Council for Germany considered applications for clemency for most of
those convicted but did not grant them and carried out the executions of
those sentenced to death on October 16 with the exception of Martin Bormann who had not been found and Hermann Goering who had succeeded
in committing suicide a few hours earlier. ~ h b came
s
to an end what President Truman described as "the first international criminal assize in history." "I have no hesitancy in declaring,'' continued the President, "that
the historic precedent set at Nuremberg abundantly justifies the expenditure of effort, prodigious though it was. This precedent becomes basic in
the international law of the future. The principles established and the results achieved place International Law on the side of peace as against aggressive warfare."
A similar thought was expressed by Warren I?,.Austin, Chief Delegate of
the United States, in his opening address to the General Assembly of the
United Nations on October 30 :
Besides being bound by the law of the United Nations Charter,
twenty-three nations, members of this Assembly, including the United
States, Soviet Russia, the United Kingdom and France, are also bound
by the law of the Charter of the Nuremberg Tribunal. That makes
planning or waging a war of aggression a crime against humanity for
which individuals as well as nations can be brought before the bar of
international justice, tried and p ~ n i s h e d . ~
'1 The judgment was mimeographed on 283 pages of legal size paper with a table of
contents and also appeared, followed by the sentences, on pp. 16794 to 17077 of the daily
record of the trial. The former is here referred to w "Judgment" and the latter as
"Record."
The judgment is reproduced below, pp. 172-331, and citations to it in these
notes refer to that text.
2 Departmeat of State Bulletin, Vol. 15, p. 776 (Oct. 27, 1946).
The New Yo'rk Times, Oct. 31, 1946. President Truman had made a similar statement i n his address to the General Assembly on October 23, 1946: Department of State
Bulletin, Vol. 15, p. 809 (Nov. 3, 1946).
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Origin of the Trial
The trial originated in the declaration of German atrocities by Roosevelt,
Churchill, and Stalin "speaking in the interest of the thirty-two United
Nations" and released a t the Moscow Conference on November 1, 1943.
This declaration provided that :
Those German officers and men and members of the Nazi party who
have been responsible for, or have taken a consenting part in the above
atrocities, massacres and executions, will be sent back to the countries
in which their abominable deeds were done in order that they may be
judged and punished according to the laws of these liberated countries
and of the free governments which will be created therein . . . without
prejudice to the case of the major criminals, whose offenses have no
particular geographical localization and who will be punished by the
joint decision of the Governments of the A l l i e ~ . ~
Trials in accord with the first part of this declaration have been carried
on in Allied military commissions and criminal courts and hundreds of war
criminals have been dealt with.5 A plan for carrying out the second part
concerning major criminals was proposed in his report to the President on
June 7, 1945, by Justice Robert H. Jackson who had been appointed Chief
of Counsel for the United States in prosecuting the principal Axis war
criminal^.^ I n accordance with this plan Justice Jackson negotiated for
the United States with representatives of Great Britain, France, and the
Soviet Union with the result that an agreement for the establishment of an
International Military Tribunal was signed in London on August 8, 1946.7
4 Same, Vol. 9, p. 311 (Nov. 6, 1943).
See declaration by nine governments in exile
on "Punishment of War Crimes," Jan. 13, 1942, in United Nations Information Office,
War and Peace Aims, January 30, 1943, p. 116. I n the Yalta Conference of February
11, 1945, Messrs. Roosevelt, Churchill, and Stalin declared their "inflexible purpose to
. bring all war criminals to just and swift punishment" and this purpose was
affirmed in the Berlin Conference of August 2, 1945, by Stalin, Truman and Attlee who
"regarded i t as a matter of great importance that the trial of those major criminals
should begin a t the earliest possible date."
United States Department of State, The
Axis in Defeat, a Collection of Docz~ments on American Policy toward Germany and
Japan, 1945, pp. 7, 9, 12, 17; see also pp. 3, 46.
5 The United Nations War Crimes Commission reported on Nov. 16, 1946, that up to
Oct. 31, of that year 1108 war crinlinals had been tried in Europe, 413 sentenced to death,
485 imprisoned, and 210 acquitted. I n the F a r East 1350 had been tried, 384 sentenced
to death, 704 imprisoned and 262 acquitted. I n the cases of Ex parte Quirin, 1942, 317
U. S. 1, and In re Yamashita, 1946, 66 Sup. Ct. 340, the Supreme Court of the United
States sustained the jurisdiction of United States Military Commissions in such cases.
6 Department of State Bulletin, Vol. 12, 1071 (June 10, 1945).
7 U. S. Executive Agreement Series No. 472.
This and other documents connected
with the trial were printed by the Department of State in Trial of War Criminals, Documents, Washington, 1945. See also similar publication Trial of Japanese War Criminals,
Documents, Washington, 1946.
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T h e Charter and the Trial
Attached to this agreement was "The Charter of the International Military Tribunal." This document provided for a tribunal composed of one
judge and one alternate from each of the four powers; for a procedure designed to assure the defendants a fair trial; and for jurisdiction "to t r y
and punish persons who, acting in the interests of the European Axis countries, whether as individuals or as members of organizations," committed
any of the crimes defined in the Charter. The Charter authorized a committee consisting of the chief prosecutors of each country to prepare the
indictment and present the evidence on the basis of the lam set forth in
the Charter.*
The Tribunal was promptly established, consisting of Lord Justice Geoffery Lawrence of the British Court of Appeals as President; Francis Biddle, former Attorney General of the United States; Major General I. T.
Nikitchenko, Vice-Chairman of the Soviet Supreme Court; and Donnedieu
de Vabres, Professor of Law at the University of Paris. The alternates
were Sir Norman Birkett, Judge of the High Court of England; John J.
Parker, Judge of the United States Circuit Court of Appeals ; Lt.-Col. A. F.
Volchkov, Judge of the Moscow District Court; and Robert Falco, Judge
of the Court of Cassation of France. The Tribunal held its first public
meeting in Berlin on October 18, 1945, and received the indictment from
the Committee of the Chief Prosecutors consisting of Justice Robert H.
Jackson for the United States, Sir Hartley Shawcross for Great Britain,
Francois de Menthon for France, and General R. A. Rudenko for the Soviet
U n i ~ p .T
~wenty-four Nazi leaders were indicted each on two or more
counts.
The Tribunal then established itself in the Palace of Justice a t Nuremberg where it decided upon its rules and assisted the defendants, who had
been brought there, to find the counsel of their choice and to obtain the witnesses necessary for their defense. I t also decided that Gustav Krupp von
Bohlen, who had been indicted, was too sick to be tried; that Martin Bormann, who had not been found, should be tried in absentia; that Rudolph
Hess, who was alleged to be suffering from loss of memory, was not in such
a condition as to prevent his trial and that Julius Streicher was not in such
a mental condition as to prevent his trial. One defendant, Robert Ley,
committed suicide while in c u ~ t o d y . ~Thus only twenty-one defendants
were present in person during the trial.

" Arts.

6-10 ; this JOURNAL,Vo1. 39 (1945), Supplement, pp. 259-260.
Department of State, Trial of War Criminals, pp. 23-89. Sir Hartley Shawcross
succeeded Sir David Maxwell Fyfe as Chief British Prosecutor though the latter continued to serve in Nuremberg during the trial. M. Champetier de Ribes succeeded M. de
Menthon as Chief French Prosecutor.
Q Judgment, p. 173.
8
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The trial was begun on November 20, 1945, and continued until October
1, 1946. It was conducted in four languages facilitated by a simultaneous
interpretation device. The case of the prosecution was opened by the
Americans who dealt with the first count, conspiracy to commit war crimes,
on which all defendants had been indicted. The British prosecution followed with the second count, planning, preparing, initiating or waging aggressive war on which sixteen defendants had been indicted. The French
prosecution then dealt with counts 3 and 4, as applied to the West, and the
Soviet prosecution followed with the same counts in the East. Count 3
charged violation of the laws and customs of war, and count 4 crimes against
humanity. Nineteen defendants were indicted under each, of these counts.
The prosecution consumed three months. The defense, represented by able
German lawyers,1° then presented its case with many witnesses during five
months, concluding with legal arguments in behalf of each defendant. The
prosecution made its final arguments during the last days of July, 1946.
The case of the accused organizations was then heard. On the last day of
August the defendants each made final statements.ll After a few weeks'
adjournment the Court read its opinion and sentenced the defendants on
the first of October. Three of the defendants (Schacht, von Papen, and
Fritzsche) were found not guilty on any counts. Seven (Hess, Funk, Doenitz, Raeder, von Schirach, Speer, and von Neurath) were sentenced to
prison terms varying from ten years to life. The remaining twelve (Coering, von Ribbentrop, Keitel, Kaltenbrunner, Rosenberg, Frank, Frick,
Streicher, Saukel, Jodl, Bormann and Seyss-Inquart) were sentenced to
hang. The Soviet judge dissented from the acquittals and thought Hess
should have been sentenced to death.
Of the seventy-six counts on the indictment against the twenty-two defkndants the Court sustained fifty-two. All those sentenced to hang were
found guilty of crimes against humanity and in most cases of other crimes
also. Four defendants,-Funk,
Neurath, Schirach, and Speer,-though
found guilty of crimes against humanity, were given prison sentences because of mitigating circumstances. Defendants found guilty of aggressive
war or conspiracy to commit that crime were given life sentences (Hess,
Raeder, and Funk) unless there were mitigating circumstances as in the
case of Neurath and Doenitz.
l o They are listed on p. 4 of the original text; see p. 173, below.
11 The Tribunal held 403 open sessions and listened to evidence from 33 witnesses for
the prosecution and 80 witnesses for the individual defendants including 1 9 defendants
themselves. One hundred and forty-three witnesses for the individual defendants gave
evidence by written answers to interrogations and 1809 submitted affidavits. The Tribunal heard 22 witnesses for accused organizations and appointed a commission to hear
100 witnesses for such organizations. One thousand eight hundred and nine affidavits
were submitted in behalf of accused organizations. I n addition several thousand documents were received in evidence, the essential portion being, in most cases read into the
record. Judgment, p. 173.
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The Tribunal also declared that the SS (Black Shirts) and its subsidiary
the SD, the Gestapo, and the Leadership Corps of the Nazi Party were
criminal. The S A (Brown Shirts), the Reich Cabinet and the General Staff
and High Command were acquitted without prejudice to the individual
liability of members. The Soviet judge dissented from the acquittal of the
two latter organizations.
The trial has had both champions and critics. The former point out that
i t gave publicity to thousands of documents discovered by the prosecution
and over 17,000 pages of oral evidence and argument of great historic and
educational value in establishing the activities of the Nazis and the origins
of the war.12 I t manifested the practicability of a fair trial of war crimes
in an international tribunal, and may encourage the establishment of a
permanent tribunal with a wider jurisdiction for the trial of such crimes
and other offenses against the law of nations not dealt with by national tribunals.13 I t established important precedents for the development of international law concerning the definition of certain crimes, particularly that
of aggressive war, and concerning the criminal liability of individuals acting in the name of a state, under official orders, or as members of criminal
conspiracies or organizations. These principles, if established, will add
important sanctions to the numerous international agreements, including
the Briand-Kellogg Pact and the Charter of the United Nations, outlawing
war as an instrument of national policy.14
1 2 Many of the Documents will appear in a publication in eight volumes entitled Nazi
Conspiracy and Aggression prepared by the American Prosecution and published by the
United States Government.
1 3 For past proposals of this type see Manley 0. Hudson, International Tribunals,
Past and Future, Washington, 1944, pp. 180 ff. and for the text of Convention for Creation of a n International Criminal Court signed by thirteen states a t Geneva in 1937,
Hudson, International Legislation, Washington, 1946, Vol. 7, p. 878.
1 4 A number of jurists have considered the extent to which "war crimes" were crimes
under international law before 1939. There seems to have been an almost unanimous
opinion that war crimes in the narrow sense were, but with respect to the initiation of
aggressive war there has been some dissent. The following support the criminality of
"aggressive war" with arguments drawn from international custom, the Briand-Kellogg
Pact, or other treaties: Lord Wright, "War Crimes Under International Law," in Law
Quarterly Review, Vol. 62 (1946), pp. 40-52; Sheldon Glueck, "The Nuremberg Trial
and Aggressive War," in Harvard Law Review, Vol. 59 (1946), pp. 396-456, reprinted by
Knopf, New york, 1946 (differing on this point from the author's earlier volume, T a r
Criminals, Their Prosecution and Punishment, New York, 1944, p. 37) ; Murray C. Bernays, "Legal Basis of Nuremberg Trials," in Survey Graphic, January, 1945, p. 5 ;
A. N. Trainin, Hitlerite Responsibility Under Criminal Law, New York, 1945; Hans
Kelsen, "Collective and Individual Responsibility in International Law, With Particular
Regard to the Punishment of War Criminals," in California Law Review, Vol. 31 (1943),
p. 530; the same, "The Rule Against E x Post Facto Laws and the Prosecution of the
Axis War Criminals," in Judge Advocate Journal, Vol. 2 (1945), p. 8 ; Willard B.
Cowles, "Universality of Jurisdiction Over War Crimes," in California Law Review,
Vol. 33 (1945), pp. 177-218 ; the same, "High Government Officials as War Criminals,"
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Criticisms of the Trial
Critics of the trial fall into two classes, those who object to the decisions
and sentences and those who object to the law. Critics of the first class
question the judgment of the Tribunal in weighing the evidence and appraising the magnitude of offenses. No attempt can be made here to examine the careful weighing of evidence applicable to each individual defendant and each accused organization in the judgment. The Tribunal's
theory in sentencing may, however, be considered. The Charter authorized
death sentences or less, thus confirming the usual practice of military commissions. Some critics, including the Soviet judge, have expressed dissatisfaction that some of those found guilty on counts 1 and 2 (conspiracy
and aggressive war), like Hess, were not given death sentence's. The Tribunal declared that "to initiate a war of aggression is the supreme international crime, differing only from other war crimes in that it contains
within itself the accumulated evil of the whole." l5 I t gave no reason for
in American Society of International Law, Proceedings, 1945, p. 54; the same, "Trial of
War Criminals by Military Tribunals," in American B a r Association Journal, June,
1944; Albert G. D. Levy, "The Law and Procedure of War Crime Trials," in American
Political Science Review, Vol. 37 (1943), pp. 1052-1081; the same, "Criminal Responsibility of Individuals and International Law," in University of Chicago Law Review, Vol.
12 (1945), pp. 313-332; A. N. Sack, "War Criminals and the Defense of Superior Orders
in International Law," in Lawyers Guild Review, Vol. 5 (1945) ; H. Lauterpaoht, "The
Law of Nations and the Punishment of War Crimes," i n British Year Book of International Law, 1944, pp. 58-95; Nicholas Doman, "Political Consequences of the Nuremberg Trial," in American Academy of Political and Social Sciences, Annals, Vol. 246
Vo1. 39 (1945),
(July, 1946), pp. 81-90; Q. Wright, "War Criminals," in this JOURNAL,
pp. 257-285; the same, 'IDue Process and International Law," in this JOURNAL,
Vo1. 40
(1946), pp. 398-406; the same, "The Nuremberg Trial," in Chicago B a r Record, Vol.
27 (1946), pp. 201-219; the same, "The Nuremberg Trial," in American Academy of
Political and Social Science, Annals, Vol. 246 (July, 1946), pp. 72-80. The following
are doubtful on this point: Charles E . Wyzanski, Jr., "The Nuremberg War Criminal
Trial," a communication to the American Academy of Arts and Sciences, December 12,
1945; Max Radin, "War Crimes and the Crime of War," in Virginia Law Review, Vol.
21 (1945), p. 497; the same, "Justice a t Nuremberg," i n Foreign Affairs, Vol. 24
(1946), pp. 369-304; Georg Schwarzenberger, "War Crimes and the Problem of a n
International Criminal Court," in Czechoslovak Year Book of International Law, London, 1942, pp. 67-88; George Finch, "Retribution for War Crimes," in this JOURNAL,
Vol. 37 (1943), pp. 81-88; Erich Hula, L'Punishment for War Crimes," in Social Research, Vol. 1 3 (1946), p. 1 ; the same, "The Revival of the Idea of Punitive War," in
Thought, Vol. 21 (1946), pp. 405434. Reports of the Section on International and
Comparative Law of the American Bar Association, July, 1945, and of the National
Lawyers Guild, December, 1944 (Lawyers Guild Review, Vol. 4, p. 18), were inconclusive
on this point. See also discussions in American Society of International Law participated in by C. C. Hyde, E. D. Dickinson, Charles Warren, Edvard Hambro, Quincy
Wright, George A. Finch, and others (Proceedings, 1943, pp. 39-58), and by Willard B.
Cowles, Edward Dumbault, Alwyn V. Freeman, Charles Prince, John B. Whitton, Elbert
Thomas, George A. Finch, Frederick R. Coudert and others (same, 1945, pp. 68-76).
15 Judgment, p. 186.
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deciding that this crime deserved a less severe punishment than crimes
against humanity. The following explanation may be suggested. Though
aggressive war may result in larger losses of life, property and social values
than any other crime, yet the relationship of the acts constituting the crime
to such losses is less close than in the case of crime against humanity. The
latter implies acts indicating a direct responsibility for large-scale homicide,
enslavement or deportation of innocent civilians. The initiation of aggressive war, on the other hand, implies only declarations or other acts of political or group leadership, the consequences of which depend upon the circumstances and the mode in which they are carried out, although to be called
aggressive war there must be some hostilities.la Some of the aggressions
before the Tribunal resulted in the loss of millions of lives but others, such
as the invasions of Austria and Czechoslovakia, resulted immediately in little
loss of life because the victims submitted without resistance. The crime of
aggressive war resembles those of piracy and filibustering. They may lead
to large-scale hostilities and serious losses but they may, on the other hand,
succeed or be suppressed without serious damage. A pirate, a filibusterer
or an aggressor may be a gentleman or he may be a brute. Only those defendants in the Nuremberg trial who added brutality, manifested by other
crimes, to aggression were sentenced to hang. The others were given life
imprisonment or even less if there were special mitigating circumstances.
I t is interesting to notice that in 1794 when the Congress of the United
States defined the setting on foot of a military expedition from American
territory against a friendly country (filibustering) as an offense against
the law of nations, i t considered fine and imprisonment adequate punishment.17 Piracy as defined by the law of nations is now punishable under
United States Statutes only by life imprisonment.ls Napoleon, who was
sentenced by a political declaration of the allied powers, was not executed
but condemned to life imprisonment.lQ
Critics from a legal point of view have contended that the Tribunal had
no jurisdiction in international law and that it applied ex post facto law.20
f a The judgment followed the indictment in distinguishing ('acts of aggression," such
as the seizures of Austria and Czechoslovakia, and "wars of aggression," including the
operations against Poland, Denmark, Norway, The Netherlands, Belgium, Luxembourg,
Jugoslavia, Greece, Soviet Union and the United States. Same, p. 186.
17 U. S. Code, Tit. 18, sec. 25.
18 U. S. Code, Tit. 18, see. 481. Piracy was originally a capital offense.
19 Q. Wright, "The Legal Liability of the Kaiser,', in American Political Science Review, Vol. 13 (1919), pp. 127 ff.
20 These arguments were included in a motion by Goering's counsel at the opening of
the trial. The Tribunal gave it consideration and declared on November 21, 1945: "Insofar as it may be a plea to the jurisdiction of the Tribunal, it conflicts with Article 3
of the Charter and will not be entertained. Insofar as it may contain other arguments,
which may be open to the defendants, they may be heard at a later stage.,, (Record,
p. 94.) Unable to attack the jurisdiction of the Tribunal or the validity of the Charter,
subsequent arguments of defendant's counsel urged a restrictive, in some cases nullifying,
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R$lated to these criticisms have been the contention that morally the trial
was unfair because constituted by one side in a war 21 or because some of
the prosecuting states had been guilty of the same offenses for which they
were trying their enemies; 22 and that politically the trial was inexpedient
because it may make conciliation between victor and vanquished more diffibecause it may make heroes and martyrs of the defendants, or because its principles if generally accepted may reduce the unity of the state,
increase the difficulties of maintaining domestic order, and deter statesmen
from pursuing vigorous foreign policies when necessary in the national inThese
moral and political arguments depend upon ethical, psyterest~.~
~
chological, and sociological assumptions which are controversial. They
should be distinguished from the legal arguments which alone are under
consideration here.
Legally belligerent states have habitually assumed jurisdiction to try in
their own military commissions captured enemy persons accused of war
crimes and to try in their own prize courts captured enemy and neutral
vessels. All states in time of peace have assumed jurisdiction to try cap-

.

interpretation of the law set forth in the Charter or confined themselves to evidence to
sustain the "not guilty" pleas. Those in the first category sought to eliminate the
aggressive war charge altogether by insisting that it was based on ex post facto law
(Goering), or to restrict its interpretation by consideration of the practical necessitfes
of diplomacy (Ribbentrop, p. 13058), and war (Goering thought the Hague Conventions
were not applicable to total war) under existing conditions of international relations,
technology and moral opinion in Germany (especially because of the "iniquities"
of
the Treaty of Versailles and the natural aspirations of a defeated people to rehabilitate
themselves (Hess). Others, relying mainly on evidence, did not deny that crimes had
taken place but sought to escape liability by pleading Hitler's orders, unawareness of
the crimes a t the time, lack of criminal intent in issuing orders, or lack of participation
in any action which was criminal under the terms of the Charter (Schacht, Von Papen,
Fritsche) .
2 1 This argument also appears in Goering's motion.
I t has been suggested that the
Tribunal administered "political justice " based on the desire for "vengeance " sacrificing "democratic" for "totalitarian" concepts. See Barron's National Business and
Financial Weekly, October 7, 1946. Senator Robert Taft mingled this argument with
the suggestion that the defendants should not have been found liable because the law
was ex post facto and, rather inconsistently, that those sentenced to death should have
been sentenced only to life imprisonment. See press reports of address a t Eenyon College, October 5, 1946.
22 Under the head "Aggressor Nations" The Chicago Tribune's leading editorial for
October 2, 1946, writes: "The truth of the matter is that no one of the victors was free
of the guilt which its judges attributed to the vanquished."
23 C. Arnold Anderson, "The Utility of the Proposed Trial and Punishment of Enemy
Leaders," in American Political Science Review, Vol. 37 (1943), pp. 1081 ff.; Erich
Hula, "The Revival of the Idea of Punitive War," in Thought, Vol. 21 (1946), pp.
405 ff.
24 See Chicago Tribune, cartoon and editorial, Oct. 2, 1946.
Some of these arguments
are discussed by the present writer: "War Criminals,'' in this JOURNAL,Vo1. 39 (1945),
pp. 259, 263.
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tured pirates in their own criminal courts and some states have extendgd
the jurisdiction of such courts to other offenses against the law of nations
committed by aliens abroad.25 The Hague Conference of 1907 adopted a
convention for an international prize court to which cases could be appealed from national prize courts, and a conference held a t Geneva in 1937
adopted a convention for an international criminal court to t r y persons
accused of "terriorism" in certain circumstances but these conventions
never came into force. I n practice the legal competence of national criminal, military, and prize courts to try aliens for certain offenses against the
law of nations committed outside the state's territory has not been questioned.
Sovereign states, it is true, cannot be subjected to a foreign jurisdiction
without their consent 26 but no such principle applies to individuals. The
Nuremberg Tribunal did not exercise jurisdiction over Germany but over
certain German individuals accused of crimes.
Furthermore, the equitable principle of "clean hands" is not recognized
as a defense in criminal trials.26a Whether or not statesmen or individuals of the United Nations have been guilty of any of the offenses for which
the defendants were tried was not a question legally relevant to this trial,
nor is it legally relevant to consider whether other persons who have not
been indicted or who were not within the jurisdiction of the Tribunal may
have been guilty of the same offenses. Unreasonable discrimination in
initiating prosecution of persons probably liable under law would certainly not' appear to be just and when the law applied is international law
justice seems to call for a tribunal with jurisdiction over all persons subject
to that law.27 Such justice, however, has never been realized. Courts
applying international law have always had a more limited jurisdiction.
I t has not been considered unreasonable for the jurisdiction of national
tribunals applying international criminal law to be limited to those whose
acts were injurious to the state establishing the tribunal.28
Below, notes 36-39.
Eastern Carelia Case, Publications, PCI, Ser. B, 5; 1 World Court Reports, 190;
Harvard Research in International Law, Competence of Courts in Regard t o Foreign
Supplement, Vol. 26 (1932), pp. 455 ff.
States, in this JOURNAL,
268 Even an infamous person is protected by criminal law (Wharton, Criminal Law,
pp. 138, 139). Grotius, quoting the Bible (John VIII, 7 ) , thought that under natural
law "a guilty person ought not to be punished by an equally guilty" (De Jure Belli ac
Pacis, 11, cxx, 3, 2 ) , but recognized that this had no application to punishment by a
superior authority established by positive law (De Jure Belli ac Pacis, 11, cxx, 40, 1).
Judge Hudson in a concurring opinion in the Permanent Court of International Justice
suggested that international law permitted a "sparing application" of equitable principles such as "He who seeks equity must do equity" (Case of Water Diversion from
the Meuse, 1937, 4 World Court Reports 232-3) but this had no reference to criminal
27 Quincy Wright, War Criminals, note 4.
liability.
28 Harvard Regearch, Jurisdiction with Respect to Crime, Arts. 7, 9, in this JOURNAL,
Supplement, Vol. 29 (1935), p. 543.
25

26
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The object of legal procedure is to segregate issues sufficiently narrowly
to permit of a thorough examination of the factual evidence and the legal
sources bearing upon those issues. Criminal courts have not considered
i t appropriate to inquire during a trial whether their jurisdiction ought to
be wider, whether others ought to have been indicted, whether punishment
for the crime charged or for any crime is expedient, but have concerned
themselves only with the questions : Does the Court have jurisdiction? How
should it proceed to assure a fair trial? Does the evidence support the
charges? Do the charges if proved render the accused liable under the
law? Whether some statesman of the United Nations should be accused
of aggressive war or of crimes agaiyst humanity, whether some soldiers or
sailors of the United Nations should be accused of war crimes, whether the
court should have been differently constituted with a different jurisdiction,
whether Goering and the other defendants will become heroes and martyrs,
whether i t is desirable that aggressive war be a crime or that national
sovereignty be unable to throw a cloak of immunity around persons accused of crimes-all these are important questions, but not legal questions
which the Tribunal could deal with. They were doubtless considered by
the four powers that made the agreement and Charter of August 8, 1945
and criticisms based on these questions are criticisms of these powers or of
international law not of the Tribunal.
Some of the critics who have emphasized these points appear to dislike
the trend of international lam recognized in the Charter. Opinion is coming to realize that international law cannot survive in the shrinking world,
threatened by military instruments of increasing destructiveness, if sanctioned only by the good faith and self-help of governments. Sanctions to
be effective must operate on individuals rather than on states. But regularly enforced world criminal law applicable to individuals necessarily
makes inroads upon national sovereignty and tends to change the foundation of the international community from a balance of power among sovereign states to a universal federation directly controlling individuals in all
countries on matters covered by international law. I n such a regime of
law, aggressive war is necessarily outlawed and with it the right of states
to decide when forceable self-help is permissible. Many, doubtless, look
upon this reduction of national sovereignty with apprehension. Some may
even be concerned lest the free decision of their government to make a
( L
preventive war" be impaired. The Charter of the Tribunal recognized
principles generally believed to be essential for a law governed world under
present conditions, and naturally those who are afraid of the restrictions
of a law governed world upon the nation or who think world opinion has
not developed to a point that would make such a world possible, view these
principles with apprehension. The United Nations in the Charter of the
International Military Tribunal, as in the Charter of the United Nations,
performed an.act of faith in, and commitment to, a law governed world and
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the principles which must be accepted and applied if there is to be such a
world.29 The Tribunal did not hesitate to accept these principles as established in developing international law at the time the acts for which the
defendants were being tried were committed.
The present article will not attempt to analyze or weigh the evidence.
Few, if any, of the critics have questioned that if the law is accepted, the
evidence justified the conviction^.^^ The Tribunal recognized that i t was
bound by the Charter and that its jurisdiction established by the Charter
could not be ~ h a l l e n g e d . ~Nevertheless,
~
i t listened to arguments and expressed an opinion upon the principles of general international law which
might effect the interpretation, if not the validity, of that instrument.
The defense contested the validity of the Charter if i t were construed in
a way to transgress fundamental principles of justice and argued that to
apply ex post facto laws in a criminal trial and to judge one's own case
would transgress such principle^.^^ I t is a commonly asserted principle of
international law that international agreements bind only the parties and
cannot adversely modify the legal position of non-parties.33 The Tribunal
did not deny this principle but i t failed to find that any rights of third
parties, either Germany or the individual defendants, had been violated
by the terms of the Charter establishing its jurisdiction, procedure, and law.

The Tribunal's Jurisdiction
The making of the Charter (said the Tribunal) was the exercise of
the sovereign legislative power by the countries to which the German
Reich unconditionally surrendered; and the undoubted right of these
countries to legislate for the occupied territories had been recognized
by the civilized world. The Charter is not an arbitrary exercise of
power on the part of the victorious nations, but in the view of the
29 The nature, extent, and reason for these commitments are discussed in a Symposium
on World Organization, in Yale Law Journal, August, 1946. The general concern is
suggested by Justice Wm. 0. Douglas in his introduction: "The use of force by any
nation may now destroy i t as well as those against whom i t is used. Internally and
externally we must untie our Gordian knots; we cannot cut them except a t our peril.
The instruments with which we must contrive that men live peacefully together are more
intricate and diilicult ones. They are the instruments for peaceful adjustment of oonflicts between groups and nations. Those instruments are law-law
administered in
accordance with civilized traditions, law conceived and administered by politically competent people." Same, p. 868.
30 Some, including the Soviet judge and the Prosecution, have thought that it would
have justified further convictions. If the court erred i t was in too liberal an application
of the principle that the defendants should have the benefit of the doubt.
3 1 Answer to Goering's motion, above, note 20.
See also Judgment, p. 216.
3 2 See especially Goering's motion of Nov. 20, 1945; argument by Jodl's counsel, Dr.
Jahrreiss, July 4, 1946; argument by Goering's counsel, Dr. Otto Stahmer, July 4, 1946;
and final word by Goering, Aug. 31, 1946, Record, pp. 12906, 12959, 16729.
33 This principle is subject to qualifications, see R. F. Roxburgh, International 'Conventions and Third States, London, 1917.
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Tribunal, as will be shown, it is the expression of international law
existing at the time of its creation; and to that extent is itself a contribution to international lam.
The Signatory Powers created this Tribunal, defined the law it was
to administer, and made regulations for the proper conduct of the
Trial. I n doing so, they have done together what any one of them
might have done singly; for i t is not to be doubted that any nation has
the right thus to set up special courts to administer law. With regard
to the constitution of the court, all that the defendants are entitled to
ask is to receive a fair trial op the facts and law.34
This statement suggests two distinct grounds of jurisdiction-that
enjoyed by the four powers as the government of Germany and that enjoyed
by any stdte to administer law. The latter statement is f a r from complete.
International law does not permit states to administer criminal law over
any defendant for any act. There are limits to the criminal jurisdiction
of a state.85 Every state does, however, have authority to set up special
courts to try any person within its custody who commits war crimes, a t
least if such offenses threaten its security. I t is believed that this jurisdiction is broad enough to cover the jurisdiction given by the Charter.86
If each party to the Charter could exercise such jurisdiction individually,
they can agree to set up an international tribunal to exercise the jurisdiction jointly. The context of the Court's statement suggests that the Tri- .
bunal intended this limitation.
As already noted, states have habitually authorized military commissions, prize courts and criminal courts to exercise jurisdiction over many
offenses against international law committed by aliens abroad.37 While
many states apply the universality principle of criminal jurisdiction only
in the case of piiacy,3s some states have applied i t to all offenses against
the law of nations especially if dangerous to their security.sg I n principle
international law imposes few limitations upon the competence of states
to try individuals for such acts. I n the case of the steamship Lotus, the
Permanent Court of International Justice held that a state can extend its
criminal jurisdiction to any case whatever unless a rule or principle of
international law forbids.40 There appears to be no rule or principle of
international law which forbids the parties to the Charter from exercising
Judgment, p. 216.
Harvard Research, Jurisdiction with Respect to Crime, this JOURNAL,
Vo1. 29 (1925),
Supplement, p. 439.
36 See Cowles, "Universality of Jurisdiction over War Crimes," as cited, and below,
37 See above, p. 45.
notes 38, 39.
3s Harvard Research, Piracy, this JOURNAL,
Vo1. 26 (1932), Supplement, p. 743; and
same, Jurisdiction with Respect to Crime, Art. 9, at p. 563.
39 Harvard Research, Jurisdiction with Respect to Crime, Arts. 7-10, pp. 440, 569-73,
34

35

579.
40 The Lotus (France and Turkey), P. C. I. J., Publications, Ser. A., No. 10, 2 World
Court Reports 34-35; Cowles, p. 178.
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jurisdiction over the defendants for the offenses alleged in the Charter,
provided they threatened the security of those states, a condition which
can hardly be doubted, and that they were crimes under international law,
a matter to be considered later.
The derivation of the Tribunal's jurisdiction from the sovereignty of
Germany also appears to be well grounded. The Nazi government of Germany disappeared with the unconditional surrender of Germany in May,
1945, and on June 5, 1945, the four Allied powers, then in complete control of Germany by public declaration at Berlin, assumed "supreme authority with respect to Germany, including all the powers possessed by
the German Government, the High Command, and any state, municipal,
or local government or authority" in order "to make provision for the
cessation of any further hostilities on the part of the German armed forces,
for the maintenance of order i11 Germany, and for $he administration of
the country," but without intention to "effect the annexation of Germany. " 41 Under international law a state may acquire sovereignty of
territory by declaration of annexation after subjugation of the territory
if that declaration is generally recognized by the other states of the world.
The Declaration of Berlin was generally recognized, not only by the United
Nations but also by neutral states. This Declaration, however, differed
from the usual declaration of annexation in that it was by several states,
its purposes were stated, and it was declared not to effect the annexation
of Germany.
There is no doubt but that sovereignty may be held jointly by several
states as has been the case in a number of colzdomir~.icc. There also have
been instances of temporary exercise of sovereignty foi* purposes more
limited than permanent annexation. The American position in Cuba from
1899 to 1903 was of this type and so also are Mandates under the League
of Nations and Trusteeships under the United Nations.41a I n principle
it would appear that if a state or states are i n a position to annex a territory they have the right to declare the lesser policy of exercising sovereignty temporarily for specified purposes with the intention of eventually
transferring the sovereignty to someone else. This appears to be the
proper construction of the Declaration of Berlin. The four Allied powers
assumed the sovereignty of Germany in order, among other purposes, to
administer the country until such time as they thought fit to recognize
an independent German government. Their exercise of powers of legislation, adjudication, and administration in Germany during this period
is permissible under international law, limited only by the rules of international law applioable to sovereign states in territory they have subDepartment of State, The Axis in Defeat, p. 63.
wright; Mandates under the League of Nations, Chicago,
315-39, 530-37.
41

4laQ.

1930, pp. 13,

306-9,
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jugated. Their powers go beyond those of a military occupant.42 It
would appear, therefore, that the four states who proclaimed the Charter
of August 8, 1945, had the power to enact that Charter as a legislative act
for Germany provided they did not transgress fundamental principles of
justice which even a conqueror ought to observe toward the inhabitants of
annexed t e r r i t ~ r y . ~ ~
The idea that the four powers acting in the interest of the United Nations had the right to legislate for the entire community of nations, though
given some support by Art. 5 of the Moscow Declaration of November 1,
1943, and by Art. 2 ( 6 ) of the Charter of the United Nations was not referred
to by the Tribunal. The preamble of the agreement of August 8, 1945,
however, declares that the four powers in making the agreement "act in
the interests of all the United Nations" and invited any government of the
United Nations to adhere, and nineteen of them did so. Since the Charter
of the United Nations assumed that that organization could declare principles binding on non-members, it may be that the United Nations in making the agreement forl the Nuremberg Tribunal intended to act for the
community of nations as a whole, thus making universal international law.
While such an assumption of competence would theoretically be a novelty
in international law, it would accord with the practice established during
the nineteenth century under which leading powers exercised a predominant influence in initiating new rules of international law.44 I t is not,
however, necessary to make any such assumption in order to support the
right of the parties to the Charter to give the Tribunal the jurisdiction it
asserted. That right can be amply supported by the position of these
powers as the Government of Germany or from the sovereign right of each
to exercise universal jurisdiction over the offenses stated.

Procedure of the Trial
With regard to the constitution of the court, " said the Tribunal, "all
that the defendants are entitled to ask is to receive a fair trial on the facts
and law." 45 International law requires that any state or group of states
4 2 Hans Kelsen, "The Legal Status of Germany According to the Declaration of BerVo1. 39 (1945), p. 518.
lin," this JOURNAL,
48 C. C. Hyde, International Law, Boston, 1945, 2nd ed., Vol. I, pp. 397-8.
44 As in declaring rules of d;lplomatic precedence a t Vienna, in 1815, rules of treaty
validity a t London, 1871, and rules of maritime international law a t Paris, 1856, and
London, 1909. The International Law of the Future, published by a group of American
jurists in 1944, includes the statement: ' ( I t is assumed that a t the conclusion of the
present war the lodgment of power will be such that the states which desire an effective
organization will have dominant voice, and that other states will be willing, or will feel
themselves constrained, to follow the lead. If one or more states should hold aloof,
competence might none the less be vested in the organization to act on behalf of the whole
Community pf States": p. 81.
45 Judgment, pp. 216-217.
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in exercising criminal jurisdiction over aliens shall not "deny justice. " *
The Charter provided suitable procedure with this in view.46a
The rules adapted by the Tribunal in pursuance of Art. 13 of the Charter
elaborated these provisions by assuring each individual defendant a period
a t least thirty days before his trial began to study the indictment and prepare his case, and ample opportunity to obtain the counsel of his choice, to
obtain witnesses and documents, to examine all documents submitted by
the prosecution, and to address motions, applications, and other requests
to the Tribunal, and by assuring members of accused organizations opportunity to apply to be heard. At the first public session of the Tribunal,
held in Berlin on October 18, 1945, the Presiding Judge, General Nikitchenko, called attention to these rules and said a "special clerk of the Tribunal has been appointed to advise the defendants of their right and to take
instructions from them personally as to their choice of counsel, and generally to see that their rights of defense are made known to them."
I n addition to requiring that the trial be "fair," the Charter required
that it be "expeditious" and that the Tribunal "take strict measures" t o
prevent "unreasonable delay" and rule out "irrelevant issues and statements." Some critics have deplored the length of the trial but few have
suggested any unfairness in the procedure. The Counsel of some of the
defendants mildly objected to some rulings on the relevance of evidence or
argument, to some limitation on the length of speeches, and to some admis~ Tribunal,
sions of affidavit evidence presented by the p r o s e ~ u t i o n . ~The
if anything leaned over backwards to assure the defendants an opportunity
to find and present all relevant evidence, to argue all legal problems related to the case and to present motions concerning the mental and physical
competence of defendants which might bear upon their t r i a b i l i t ~ . ~ ~
The Supreme Court of the United States held that General Yamashita
was given due process of law in his trial by a United States Military Commission in the Philippines, but two dissenting Justices thought the admission of hearsay and opinion evidence and the haste of the proceedings giving
46 Harvard Research, Responsibility of States for Damage done in their Territory to
Vol. 23 (1929), Supplement,
the Person and Property of Aliens, Art. 9, this JOURNAL,
p. 173; Jurisdiction with Respect to Crime, Arts. 12, 13; Q. Wright, "Due Process and
Vol. 40 (l946), pp. 398 ff.; A. V. Freeman, The InterInternational Law, this JOURNAL,
national Responsibility of States for Denial of Justice.. New Pork, 1938, pp. 262 ff.,
46a Art. 16; this JOURNAL,
Vol. 39 (1945), Supplement, p. 260.
547 ff.
47 The Tribunal curbed the disposition of some defendants' counsel to expand on what
they considered the iniquities of the Versailles Treaty and to submit evidence concerning
the policies or acts of members of the United Nations unless in support of a contention
that the defendants initiated wars in necessary self defence or that war measures were
justifiable reprisals.
48 The Tribunal appointed expert commissions to examine Krupp von Bohlen, Hess,
and Streicher &nd, after listening to argument, found Krupp too sick to be tried and
the other two in a mental condition permitting trial.
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the defense insufficient opportunity to present its case denied "due process
of law." 49 The latter charge has not been made against the Nuremberg
Tribunal. Like other international tribunals, like military commissions,
and like continental European criminal courts, it did not apply common
law rules of evidence, but it has never been contended that those rules of
evidence are required by international law.50
I t seems to be generally recognized that the application of ex post facto
laws in criminal cases constitutes a denial of justice under international
law. Constitutional guarantees and proposed bills of human rights have
usually forbidden the application of ex post facto criminal law." Though
few international claims have turned on this issue that may be because modern states have rarely applied such laws.52 The Supreme Court of the
United States in the Yamashita case 53 and the Nuremberg Tribunal seem to
have assumed that the application of ex post facto laws would be a denial
of justice because both took pains to show that the rules of international
law which they applied were not ex post facto. They treated the issue as
one of substantive law and not of procedure or j u r i ~ d i c t i o n . ~ ~
49 I n re Yamashita, 1946, 66 Sup. Ct. 340 and comment, this JOURNAL,
Vol. 40 (1946))
p. 398.
6 0 The Tribunal received affidavits if circmstances prevented personal attendance of
witnesses whose evidence appeared to be relevant and important. It refused to receive
documents or to summon witnesses if it considered the subject matter of their evidence
irrelevant or merely cumulative (Charter, Arts. 17-21; Rules 4, 7). The task of considering applications consumed a great deal of the Tribunal's time in private sessions.
To assure availability of all evidence in all the languages i t required that the important
part of all documents offered in evidence be read into the record unless copies were provided in advance in all four languages (Charter, Art. 25).
51 See Statement of Essential Human Rights by a Committee appointed by the American Law Institute, Art. 9; American Academy of Political and Social Science, Annals,
Vol. 243 (Jan., 1946), p. 22; H. Lauterpacht, An International Bill of the Rights of
Man, New York, 1945, p. 93, 99.
52 I n the Van Bokkelen Case (U. S. and Rayti, 1888) the United States contended
"that continuous imprisonment for debt, when there is no criminal offense imputed, is
contrary to what are now generally recognized principles of international law" but this
aspect of the matter was not discussed in the arbitration: ( J . B. Moore, Digest of International Law, Vol. 6, pp. 699, 772). See E. M. Borchard, Diplomatic Protection of Citizens Abroad, New York, 1919, p. 99; A. V. Freeman, The International Responsibility
of States for Denial of Justice, New York, 1938, pp. 522, 550. The Harvard Research
did not include the application of em post facto laws among prohibited procedures in its
draft convention in jurisdiction with respect to crime (Arts. 12, 13) but did so in its
Vo1. 29 (1935),
draft convention on extradition (Arts. 2 (a), 12 (3) b) : this JOURNAL,
Supplement, pp. 77, 163, 596 ff.
5 3 Q. Wright, "Due Process and International Law,"
as cited. The dissenting justices thought the offense charged was inadequately defined in preexisting international
law and cited this among other reasons for believing that "due process" had been denied the defendant.
54 ' ( I t is to be observed," says the Nuremberg judgment,"
that the maxim nuilz~na
w i ~ n e nsine 1ege.i~not a limitation of sovereignty but is in general a principle of justice": Judgment, p. 217.
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T h e Law A p p l i e d

The law, defining the crimes and the conditions of liability to be ap~plied
in the trial, was set forth in the Charter 55 and the Tribunal recognized that
the law "is decisive and binding upon the Tribunal." 56 Was this law
declaratory of pregxisting international law binding the defendants at the
time they committed the acts charged? The issue has been discussed particularly in regard to the crime of "aggressive war."
The Tribunal listened to argument on the question 57 and concluded that
a rule of international law, resting upon "general principles of justice,"
affirmed in this respect by several recent international declarations that aggressive war is an international crime,58had been formally accepted by all
the states concerned when they ratified the Pact of Paris which condemned
recourse to war for the solution of international controversies and renounced it as an instrument of national policy. This rule had made "resort to a war of aggression not merely illegal but criminal." 59
The Tribunal therefore considered that the well-known legal maxim
n u l l u m c r i m e n sine lege had been duly observed in the case.60
I t quoted the text of the Pact of Paris of August 27, 1928, binding sixtythree nations, including Germany, Italy, and Japan at the outbreak of the
war in 1939, referred to the analogous situation of the Hague Convention,
violation of which created individual criminal liability, and held that the
result was to make the waging of aggressive war illegal and those committing the act criminally liable.61 The Tribunal then cited various draft
treaties, and resolutions of the League of Nations and the Pan American
Organization declaring aggressive war a crime and added :
I

All these expressions of opinion, and others that could be cited, so
solemnly made, reinforce the construction which the Tribunal places
upon the Pact of Paris, that resort to a war of aggression is not merely
illegal, but is criminal. The prohibition of aggressive war demanded
by the conscience of the world, finds its expression in the series of
Pacts and Treaties to which the Tribunal has just referred.62
Turning to the status of the individual in international law the Tribunal
said :
I t was submitted that international law is concerned with the actions
of sovereign states, and provides for no punishment for individuals;
and further, that where the action in question is an act of state, those
55 Arts. 6-9, quoted above.
56 Judgment, p. 216.
57 See note 32, above.
58 These include the Draft Treaty of Mutual Assistance, 1923; the Geneva Protocol,
1924; the League of Nations Assembly Resolution on Aggressive War of September 24,
1927; the Resolution of the Pan-American Conference of Havana, Feb. 18, 1928.
5 9 Judgment, p. 220.
60 Judgment, p. 217.
6 1 Same, pp. 218-219.
62 Same p. 226. The Tribunal also referred to Arts. 227 and 228 of the Treaty of Ver- .
sailles for the trial of the Kaiser and German war criminals of World War I.
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who carry it out are not personally responsible, but are protected by
the doctrine of the sovereignty of the State. I n the opinion of the
Tribunal both these submissions must be rejected. That international
law imposes duties and liabilities upon individuals as well as upon
states has long been recognized.B3
After referring to the United States Supreme Court decision in Ex parte
Quirine4 and the practice cited in that case, the Tribunal said that individuals could be held responsible for criminal acts even if committed on
behalf of their states "if the state in authorizing action moves outside its
competence under international law. " Furthermore they could not shelter
themselves behind the plea of superior orders if "moral choice was in fact
possible. " e5
These statements of the Tribunal will be commented on by examining the
concept of offenses against the law of nations as it has developed in international practice and custom, the applicability of the e x post facto rule in
a legal system which develops. by practice, the extent to which the specific
offenses laid down in the charter had been recognized in customary international law with especial reference'to aggressive war and criminal conspiracy and organization, and the extent to which international law recognized "act of state" as a defense against criminal charges.
'

Offenses Against the Law of Nations
The concept of offenses against the law of nations (delicti juris gentium)
was recognized by the classical text writers on international law and has
been employed in kational constitutions and statutes.eea I t was regarded
64 Ea: parte Quirin, 1942, 317.U. S. 1.
Judgment, p. 220.
6 5 Judgment, p. 221.
"The fact must also be recognized that kings, and those who possess rights oqual
to those of kings, have the right of demanding punishments not only on acacount of injuries committed against themselves or their subjects but also on account of injuries
which do not directly affect them but excessively violate the law of nature or of nations
in regard to any persons whatsoever. For liberty to serve the interests of human society
through punishments, $which originally, as we have said, rested with individuals, now
after the organization of states and courts of law is in the hands of the highest authorities, not, properly speaking, in so far as they rule over others but in so f a r as they are
themselves subject to no one. For subjection has taken this right away from oth.,rsl':
, 504. See Hackworth, DiDe Jure Belli ao Paois, Bk. 11, c. 20, see. 40, Carnegie ~ d . p.
gest of International Law, Vol. 2, p. 687. According to R. W. Lee, "Since the First'
World War, and more than ever today, the Grotian conception of international ,law has
regmerged into the light. The Nuremberg trial is a testimony to its cogency": Law
Quarterly Review, Vol. 62 (1946), p. 56.
eea A Dutch act of 1651 penalized persons who committed certain offelisives against
foreign diplomats as "violators of the law of nations" and the same term was used in
the Statute of Anne which arose out of an assault upon the Czar's Ambassador ( ~ a r v a r d '
Research, Draft Convention on Diplomatic Privileges and Immunities, in this JOURNAL,
Vol. 26 (1932), Supplement, p. 94; Feller and Hudson, Diplomatic and Consular Laws
and Regulations, Washington, 1933, Vol. I, p. 211). The Continental Congress of the
United States, in several resolutions adopted from 1779 to 1781, called upon the States
68
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as sufficiently tangible in the e i g h t e e n t h century s o that U n i t e d S t a t e s F e d eral C o u r t s sustained i n d i c t m e n t s charging acts as an offense against the law
of n a t i o n s , e v e n if t h e r e w e r e n o s t a t u t e s d e f i n i n g the offense.67 E a r l y in
the n i n e t e e n t h c e n t u r y it was h e l d that t h e criminal j u r i s d i c t i o n of f e d e r a l
c o u r t s r e s t e d o n l y o n s t a t u t e s t h o u g h t h e definition of crimes d e n o u n c e d
by statutes might be left l a r g e l y t o international law. Thus "piracy as
defined by the law of n a t i o n s " is an i n d i c t a b l e offense in federal c o u r t s 69
and all offenses against the law of n a t i o n s are indictable at c o m m o n law in
s t a t e courts.70
In t h e n i n e t e e n t h c e n t u r y t h e d e v e l o p m e n t of t h e positivist d o c t r i n e that
o n l y states a r e s u b j e c t t o i n t e r n a t i o n a l law and that individuals are bound
o n l y by t h e m u n i c i p a l law of states with j u r i s d i c t i o n o v e r t h e m l e d t o a
decline in t h e a p p l i c a t i o n of t h e c o n c e p t of offenses against the law of nations. This idea, however, has a c q u i r e d r e n e w e d v i g o r in t h e t w e n t i e t h
c e n t u r y and has b e e n discussed by n u m e r o u s t e x t w r i t e r s
and in many
i n t e r n a t i o n a l conference^.^^ T h e r e is, however, still d i s a g r e e m e n t as t o the
scope of the concept.73 An analysis of general p r i n c i p l e s of i n t e r n a t i o n a l
law and of criminal law suggests the f o l l o w i n g definition: A c r i m e against
i n t e r n a t i o n a l law is an a c t c o m m i t t e d with intent t o violate a fundamental
interest p r o t e c t e d b y international law o r with k n o w l e d g e that t h e act will
p r o b a b l y violate such an i n t e r e s t , and w h i c h may not b e a d e q u a t e l y puni s h e d by t h e exercise of the normal criminal j u r i s d i c t i o n of any state.74
The Constitution
to provide for punishment of "offenses against the law of nations."
gives Congress power "to define and punish piracies and felonies committed an the high
seas and offenses against the law of nations": Art. 1, sec. 8, cl. 10. See Q. Wright,
The Enforcement of International Law Through Municipal Law in the United States,
Urbana, 1916, p. 221.
6 7 I n re Henfield, 1793. Fed. Cas. 6360; Moore, Digest, Vol. 7, p. 880; U. S. vs.
Ravara, 1793, 2 Dall. 297, Moore, Digest, Vol. 5, p. 65; Q. Wright, Control of American
Foreign Relations, New York, 1922, pp. 196-7.
6s U. S. vs. Hudson, 7 Cranch 32; U. 8. vs. Coolidge, I Wheat. 415; Wharton, Criminal
Law, Vol. 1, see. 254; Q. Wright, Control of American. Foreign Relations, pp. 197-8.
89 U. S. Criminal Code, 1909, sec. 290; U. S. vs. Smith, 1820: 5 Wheat. 153, 161-2,
Hackworth, Digest, Vol. 2, p. 685.
70 Res Publica vs. Delongchamps, 1 Dall. 111, Moore, Digest, Vol. 4, p. 622; Sec. of
State Bayard to Mr. Harris, April 2, 1885, Moore, Digest, Vol. 2, p. 432; Q. Wright,
Control of American Boreign Relations, pp. 177-9.
7 1 Maurice Travers, Le droit penal international, Paris, 19204, 6 vols., Donnedieu de
Vabres, Les principes modernes du droit penal international, Paris, 1928; Trainin, Hdtlerite Responsibility under Criminal Law, New York, 1945; Cowles, "Universality of
Vol.
Jurisdiction over War Crimes," as cited; Harvard Research, Piracy, this JOURNAL,
26 (1932), Supplement, pp. 752-3.
72 For texts of resolutions, see this JOUBNAL,
Vo1. 29 (1935), Supplement, pp. 641-5.
73 Same, pp. 476-7, 569-72.
74 If an interest is "protected by international laww every state is obliged by international law not to' authorize, and to take due diligence within its jurisdiction to prevent,
acts which would violate that interest. Consequently the individual who commits such
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States ordinarily punish crime in the interest of their own peace and security and those interests are often parallel to the general interests of the
community of nations, defined by international law. Consequently the latter interests are in considerable measure protected by the normal exercise
of criminal jurisdiction by states. There are, however, circumstances when
this exercise of normal criminal jurisdiction is not adequate. To protect
itself in such circumstances international law has recognized four methods
of supplementing the normal criminal jurisdiction of states.
International law has imposed obligations on states to punish certain acts
committed in their territory, punishment of which is primarily an interest
of other states or of the community of nations and which therefore might be
neglected in the absence of such a rule. Offenses against foreign diplomatic
officers, against foreign currencies, or against the security of foreign states
fall in this cat ego^-y.75
International law has permitted a state to exercise jurisdiction over acts
committed by aliens abroad either on the ground that such acts endanger
the prosecuting state's security or on the ground that they endanger all
states or their nationals. The jurisdiction of military commissions over offenses against the law of war, of prize courts against contraband carriers
and blockade runners, of admiralty courts against pirates, and of criminal
courts against offenses defined in general international conventions or customary international law are of this character.
International law has recognized the competence of states to establish
international tribunals for the trial of grave offenses not dealt with by national tribunals such as terrorism and a g g r e ~ s i o n . ~ ~
International law has favored or, in the opinion of some writers, required,
the cooperation of states in the apprehension and punishment of fugitive
criminals through extradition or other treaties.78 This coijperation concerns particularly persons accused of universally recognized crimes such
as murder, rape, mayhem, arson, piracy, robbery, burglary, forgery, counterfeiting, embezzlement, and theft.79 Political and military offenses are
normally excluded.80 Consequently many of the offenses dealt with in the
preceding categories have escaped this procedure.
an act enjoys no general immunity on the ground that he acted in pursuance of a lawful
act of state. See U. S. vs. Arjona, 1887, 120 U. S. 479, Moore, Digest, Vol. 1, p. 61;
Donnedieu de Vabres, pp. 143-4; Trainin, pp. 26, 32, 41; Q. Wright, Study of War,
Chicago, 1942, pp. 912, 1345; and "War Criminals," this JOURNAL,
Vo1. 39 (1945), pp.
279-84.
76 Same, pp. 274 ff, 282 ff.
75 Same, pp. 280 ff.
77 See discussion on The Tribzcnal's Jurisdiction, above; on the Geneva Conventions
sn Terrorism and an International Criminal Court, 1937, see Hudson, International Lcgislation, Vol. 7, pp. 862, 878, and International Tribunals, Washington, 1944, p. 183.
78 Harvard Research, Extradition, this JOURNAL)
Vo1. 29 (1935), Supplement, pp. 32 ff.
78 For list of offenses mentioned in extradition treaties see same, pp. 244 ff.
80 Same, Arts. 5, 6, pp. 107-122.

58

THE AMERICAN JOURNAL OF INTERNATIONAL LAW

From a consideration of the obligation arising from these principles of
international law, of the fundamental interests of states and of the community of nations protected by international law, of the acts which violate
these obligations and threaten these interests, and of the circumstances
which are likely to prevent punishment of such acts by the exercise of the
normal jurisdiction of states, it is possible to determine whether a given act
is a crime against the law of nations.

T h e E x Post Facto Principle
The sources of general international law are general conventions, general
customs, general principles, judicial precedents and juristic analysis.81
International law, therefore, resembles the common law in its developing
character. According to Sir James Stephen the common law is less like
a series of commands than "like an art or a science, the principles of which
are first enunciated vaguely, and are gradually reduced to precision by
their application to particular circumstances." s2
Wharton discusses the meaning of the rule against e s post facto criminal
law in the common law system as follows:
A crime can only be regarded as a violation of a law in existence at
the time of its perpetration, When a punishment is inflicted at common law, then the case is brought within the principles just stated by
the assumption that the case obviously falls within a general category
to which the law attaches indictability. I t may be said, for instance,"all malicious mischief is indictable. This offense (although enumerated in no statute, and never in the concrete the subject of prior adjudication) is malicious mischief. Therefore this offense is indictable. '' Strike out "malicious mischief " and insert "nuisance, " and
the same conclusion is reached. It is no reply to this reasoning that
we have, by this process, judge made law, which is e x post facto. Supposing the minor premise be correct, the objection just stated could not
prevail without being equally destructive to most prosecutions for offenses prohibited by statute under a nomen generalissimum. I n many
of our States, for instance, neither murder, burglary, nor assault is so
described as to leave nothing remaining to the court by way of explanation or a p p l i ~ a t i o n . ~ ~
81

Statute, International Court of Justice, Art. 38.

J. F. Stephen, Digest of Criminal Law, 1877, Sec. 160, quoted by Francis Wharton.
A Treatise on Criminal Law, Philadelphia, 1880 (8th ed.), Sec. 14, Vol. 1, p. 19; Stephen,
General View of the Criminal Law of England, London, 1863, pp. 32 ff.; T. E. Holland,
Jurisprudence, Oxford, 1910 (11th ed.), p. 66, quoting Willes, J., in Yillar vs. Taylor,
4 Burr. 2312: "Justice, moral fitness, and public convenience, when applied to a new
subject, make common law without a precedent." For meaning of the proposition that
international law is part of the common law see Cyril M. Picciotto, The Relation of International Law to the Law of England and of the United States, London, 1915, pp. 75 ff.;
Q. Wright, Con?rol of American Foreign Relation, pp. 171, 196.
83 Wharton, Sec. 29, Vol. I, pp. 41-2.
82

,

That such a conception of the e x post facto principle must apply in international law was recognized by the Tribunal when it said: "This law is
not static, but by continual adaptation follows the needs of a changing
world." 84 Baron Wright, Lord of Appeal in Ordinary and Chairman of
the United Nations War Crimes omm mission, has recently developed this
thought :
The common lawyer is familiar with the idea of customs which developed into law and may eventually receive recognition from competent Courts and authorities. But the Court does not make the law, it
merely declares it or decides that it exists, after hearing the rival contentions of those who assert and those who deny the law. . . .
International Law is progressive. The period of growth generally
coincides with the period of world upheavals. The pressure of necessity stimulates the impact of natural law and of moral ideas and converts them into rules of law deliberately and overtly recognized by the
consensus of civilized mankind. The experience of two great world
wars.within a quarter of a century cannot fail to have deep repercussions on the senses of the peoples and their demand for an International
Law which reflects international justice. I am convinced that International Law has progressed, as it is bound to progress if it is to be a
living and operative force in these days of widening sense of humanity.
An International Court, faced with the duty of deciding if the bringing of aggressive war is an international crime, is, I t h i ~ kentitled
,
and
bound to hold that it is.86
Considering international law as a progressive system, the rules and principles of which are to be determined at any moment by examining all
its sources, "general principles of law," "international custom," and the
"teachings of the most highly qualified publicists" no less than "international conventions" and "judicial decisions," there can be little doubt
that international law had designated as crimes the acts so specified in the
Charter long before the acts charged against the defendants were committed.

W a r Crimes and Crimes Against Humanity
No one has questioned this conclusion as regards the "war crimes" in the
narrow sense. Military commissions in wars of the past have habitually
tried and punished enemy persons captured and found to have been guilty
of acts in violation of the customary and conventional law of war.86 The
Judgment, p. 219.
( War Crimes under International Law,"
in Law ~ u a r t e r Review,
l~
Vol. 62 (1946),
pp. 40, 51. To similar effect Mr. Justice Jackson said, in his opening address a t Nuremberg: "The fact is that when the law evolves by the case method, as did the Common
Law and as international law must do if i t is to advance a t all, it advances a t the expense of those who wrongly guessed the law and learned too late their error. The law,
so f a r as international law can be decreed, had been clearly pronounced when these acts
took place": Record, p. 166.
86 Es parte Quirin, 1942, 317 U. S. 1; I n re Yamashita, 1946, 66 Sup. Ct. 340; Q.
Wright, War Oriminals, this JOURNAL,Vo1. 39 (1945), .pp. 274 ff.
84

86

,
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Tribunal considered that the Hague Convention on land warfare was declaratory of customary international law binding all the belligerent^,^^ and
, ~ ~that the
that it bound Germany in all the territories it had o c c ~ p i e dbut
defendants were entitled to the benefit of the principle of reprisals recognized in the customary law of war.89
The "crimes against humanity" were considered with the "war crimes"
from which they differed only in being directed against German nationals
rather than against enemies. The Tribunal had no doubt that the acts in
pursuance of policies of "genocide" and clearing land by extermination of
its population, if carried on in occupied territories or against enemy persons, constituted "war crimes.''
Acts of that type, when carried on in
a state's own territory against its own nationals have in the past often occasioned "humanitarian intervention" by other states.v1 The preamble sf
the Hague Convention on laws and customs of war on land refers to the
"laws of humanity" and the "dictates of the public conscience" which
would apply to atrocities against nationals as well as against aliens. International conferences have proposed action when faced by brutalities within
a particular country "in violation of the most elementary dictates of humanity" and "repugnant to the conscience of civilized nations." 92 An
international standard of justice has long been recognized as binding states
in their treatment of resident aliens 93 and many conventions bind states to
87 Some belligerents in the war were not parties to the Hague Convention on Land
Warfare but the Tribunal considered it unnecessary to consider the effect of the "general
participation clause" in this convention because "by 1939 these rules laid down 51the
Convention were recognized by all civilized nations, and were regarded as being declsratory of the laws and customs of war": Judgment, p. 248.
88 The defendants argued that Germany was not bound by the law of war in certain
territories because they had been completely subjugated. The Tribunal suggested a
doubt whether "subjugation" resulting from the crime of aggressive war could give
any rights to the aggressor but rejected the argument on the ground that subjugation
could never apply so long as "there was a n army in the field attempting to restore the
occupied countries to their true owners."
The doctrine could not, therefore, apply t o
countries occupied after September, 1939, and as to countries occupied earlier the Tribunal pointed out that Bohemia and Moravia had not been annexed but merely made
protectorates; consequently, after the war began in September, 1939, Germany mas a t
war with these countries. The Tribunal did not make clear the position of Austria.
89 Doenitz and Raeder were not held liable for unlimited submarine warfare against
British vessels, which were under order to attack, nor for any submarine activity after
the United States began to engage in unlimited submarine warfare in the Pacific as
testified by Admiral Nirnitz: Judgment, pp. 304, 305, 308. None of the defendants had
been indicted for terror bombing of cities, a practice indulged in by all belligerents.
90 Judgment, p. 248.
9 1 E. C. Stowell, Intervention in International Law, Washington, 1921, pp. 51 ff.
9 2 Resolution of the Council of the League of Nations, 1937, concerning conditions in
Spain.
9 3 E. M. Borchard, "The Minimum Standard in the Treatment of ALiens," in American Society of International Law, Proceedings, 1939, p. 61; Harvard Research, Responsibility of States, Arts. 7-13, this JOURNAL,
Vol. 23 (1929), Supplement, pp. 133-5.
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respect certain f u n d a m e n t a l r i g h t s of minorities, b a c k w a r d peoples, workers, a n d other persons w i t h i n t h e i r jurisdiction. T h e i d e a t h a t t h e indiv i d u a l is entitled t o respect f o r f u n d a m e n t a l rights, accepted by t h e earlier
w r i t e r s o n international law, h a s come u n d e r extensive consideration rec e n t l y and h a s been accepted in t h e U n i t e d Nations Charter, one of whose
purposes is "to achieve, international cooperation in promoting and encouraging respect f o r h u m a n r i g h t s a n d f o r f u n d a m e n t a l freedoms f o r all
w i t h o u t distinction a s t o race, sex, l a n g u a g e o r religion." 94
It is also t o b e n o t e d t h a t t h e acts which constitute "crimes against hum a n i t y " have h a b i t u a l l y been t h e s u b j e c t of extradition treaties. S t a t e s
h a v e recognized t h e d u t y of cooperating in b r i n g i n g persons g u i l t y of s u c h
crimes t o justice. A s W h a r t o n points o u t :
T h e presumption of knowledge of t h e unlawfulness of crimes mala
se is n o t limited b y s t a t e boundaries. T h e unlawfulness of s u c h
crimes is assumed wherever civilization exists.g5
i?z

T h e T r i b u n a l pointed o u t t h a t , according t o t h e Charter, "to constitute
crimes against h u m a n i t y t h e acts relied o n before t h e o u t b r e a k of w a r m u s t
h a v e been i n execution of, o r i n connection with, a n y c r i m e within t h e jurisdiction of t h e Tribunal." 96 It therefore declined t o m a k e a general declar a t i o n t h a t acts of t h e character described committed before September 1,
1939, when t h e first w a r of aggression began, w e r e crimes against h u m a n i t y
w i t h i n t h e m e a n i n g of t h e Charter.97 In general, liability f o r b o t h w a r
crimes a n d crimes against h u m a n i t y w a s confined t o acts committed a f t e r
t h a t date.g8
It is t o b e observed t h a t a concrete p l a n f o r aggressive w a r w a s f o u n d t o
h a v e been m a d e at least a s e a r l y a s November, 1937. F u r t h e r m o r e t h e l a w
of w a r h a s been held t o a p p l y t o interventions, invasions, aggressions, and
o t h e r uses of a r m e d force i n foreign t e r r i t o r y even w h e n t h e r e is n o s t a t e of
war.gg Consequently t h e T r i b u n a l m i g h t h a v e f o u n d t h a t some of t h e a c t s
94 International Law of the Future, 1944, Principle 2, pp. 44-48; Q. Wright, "Human
Rights and the World Order," in International Conciliation, No. 389 (April, 1943), pp.
238 ff.; H. Lauterpacht, An International Bill of the Rights of Man, New York, 1945.
96 Work cited, Sec. 285.
96 This was made clear by a supplementary agreement of the Powers on Oct. 6, 1945,
conforming the English and French t o the Russian text of the Charter by substituting
a comma for the semi-colon which originally appeared after the word "war" in Art. 6 :
U. 8. Executive Agreement Series No. 472, pp. 4, 25, 45. See also Jacob Robinson, "The
Nuremberg Judgment, Crimes against Humanity," in Institute of Jewish Affairs, Congress Weekly, Oct. 25, 1946.
07 Judgment, p. 248.
QsThus persons who, before Sept. 1, 1939, ceased to be members of organizations found
t o be criminal because of participation in war crimes or crimes against humanity, were
excluded from the group declared criminal: Judgment, pp. 256, 262, 266-267.
G. G. Wilson, International Law, St. Paul, 1939 (3rd ed.), p. 41; Q. Wright, "The
Vo1. 20 (1926), p. 270; Harvard Research,
Bombardment of Damascus," this JOURNAL,
Vol. 33 (1939)) Supplement, p. 905.
Aggression, Art. 14, this JOURNAL,
QQ
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before that date were war crimes or crimes against humanity in the sense of
the Charter. Its refusal to do so seems to have manifested its prevailing
disposition to give the defendants the benefit of any doubt.
The Tribunal had no difficulty in assuming that war crimes and crimes
against humanity in the narrow sense of the Charter were crimes under customary international a t the time the acts were committed and felt i t unnecessary to give to this question the elaborate discussion which it devoted
to the "crimes against peace." I t merely said:
I n so far as the inhumane acts charged in the Indictment, and committed after the beginning of the war, did not constitute war crimes,
they were all committed in execution of, or in connection with, the aggressive war, and therefore constituted crimes against humanity.100

Crimes Against Peace
The argument has already been set forth by which the Tribunal reached
the conclusion that the Charter declared preexisting international law
when it provided that individuals were liable for "crimes against peace."101
100 Judgment,

p. 249.
dealt with the arguments which had been presented by defendants' counsel, emphasizing the sovereignty of states under international law, the right to resort to war
traditionally deduced from that sovereignty, and the immunity of individuals acting i n
pursuance of an "act of state."
I t was contended that these principles had not been
modified by the Pact of Paris or any other instrument because these agreements had
become obsolete through non-observance in practice. International law, therefore, did
not make resort to aggressive war illegal, much less an individual crime when the
acts charged were committed. I n view of this the Charter should be interpreted so as
to give effect to the principle of justice, nullum crimen sine lege (argument by Jahrreiss, Counsel for Jodl, July 4, 1946, Record, pp. 12903-50). It was argued that the
Tribunal was free to make such a construction and in fact was obliged to judge according to law rather than expediency (argument by Stahmer, Counsel for Goering, July 4,
1946, Record, pp. 12954-68). See also argument by Horn, Counsel for Ribbentrop, who
contended that there was no generally accepted definition of "aggressive war" nor a n
institution for determining i t and that the Soviet-Finnish hostilities of 1939 indicated
that the effort to outlaw aggressive war had been abandoned (Record, July 5, 1946, pp.
13046-67). These arguments were answered in general by Mr. Justice Jackson who, in
his concluding argument, emphasized the clear evidence of planning aggressive war by
the defendants, the absence of any justification of necessary self defence, the absence of
justification in superior orders of Hitler, and the propriety of assuming knowledge of
the plan from the defendant's position and acts (Record, July 26, 1946, p. 14371). Sir
Hartley Shawcross in his final address answered the defendants arguments in detail insisting that the Pact of Paris made aggressive war a crime, that this Pact continued
valid in spite of some violations because the success of crime does not change the law,
that the Pact was not invalidated by the reservations of self defense because self judgment on the necessity of self defense was permissible only in first instance and ultimate
judgment must always be by an international procedure, that sovereignty did not imply
superiority to international law, that international law imposes certain duties on individuals, that L"acts of state do not confer immunities to commit crime, and that superior
orders could give no immunity for acts which every one knew were contrary to the law
of nature of which the law of nations was a part": Record, July 26, 1946, pp. 14442-51.
101 I t

,
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T h i s a r g u m e n t emphasized t h e development of a n international custom
which r e g a r d e d t h e initiation of aggressive w a r a s illegal a n d which h a d
b e e n given f o r m a l sanction b y substantially all s t a t e s in t h e P a c t of P a r i s
of 1928. T h e n e x u s between t h e obligation of states n o t t o r e s o r t t o aggressive w a r a n d t h e criminal liability of individuals who contribute t o t h e
violation of t h i s obligation w a s illustrated b y analogy t o t h e generally
recognized individual liability f o r committing a c t s f o r b i d d e n b y t h e H a g u e
Convention o n l a n d warfare. T h e a r g u m e n t holds t h a t if a n individual
a c t is of a criminal character, t h a t is mala in se, a n d is i n violation of t h e
state's international obligation, it is a crime against t h e l a w of nations.
T h i s conception conforms closely t o t h a t a d o p t e d b y t h e S u p r e m e C o u r t
of t h e U n i t e d S t a t e s in deciding whether criminal legislation of Congress
c a n b e justified b y t h e constitutional power of Congress t o define a n d
p u n i s h offenses against t h e l a w of nations.lo2 T h e same a r g u m e n t w a s developed b y L o r d W r i g h t who pointed o u t t h a t t h e P a c t of P a r i s converted
t h e principle t h a t aggressive w a r is illegal f r o m a r u l e of " n a t u r a l law"
t o a r u l e of "positive law," which like t h e r u l e s of w a r is b i n d i n g o n individuals a s well a s states. H e emphasized t h e multiple character of international crimes.
T h e n a t i o n is liable a s a treaty-breaker, t h e statesmen a r e liable as
violating a r u l e of I n t e r n a t i o n a l Law, namely, t h e r u l e t h a t u n j u s t o r
aggressive w a r is an international crime. T h e P a c t of Paris is n o t a
s c r a p of p a p e r . This, in m y opinion, is t h e position w h e n t h e P a c t
of Paris is violated. It is o n t h i s principle, as I a p p r e h e n d , t h a t
crimes a g a i n s t peace m a y b e c h a r g e d personally a g a i n s t t h e leading
m e m b e r s of t h e N a z i government.lo3
T h i s exposition differs somewhat i n emphasis f r o m t h a t presented t o t h e
T r i b u n a l b y counsel f o r t h e prosecution. T h u s M r . J u s t i c e Jackson, Chief
of t h e A m e r i c a n Prosecution, s a i d :
1 0 2 U. S. vs. Arjona, 1887, 120 U. S. 479, Moore, Digest, Vol. 1, p. 61; U. S. vs. White,
1886, 27 Fed. 200. I n the following cases chiefs, or other high officers, of state were
tried by judicial or political procedures f o r initiating or contributing to the initiation
of aggressive war: in antiquity, Aristonicus, Jugurtha, Artabasdus (Grotius, work cited,
Bk. 11, c. xxi, Sec. 4; Bk. 111, o. xi, Secs. 7, 3, Carnegie ed., pp. 527, 733) ; in the
middle ages, Henry the Lion, 1180; John Lackland, 1202; Otto von Wittelsbach, 1208;
Conradin of Suabia, 1268; Robert of Anjou, King of Naples, 1313 (Albert Levy, "Criminal Responsibility of Individuals and International Law," in University of Chicago Law
Review, Vol. 12 (1945), p. 319) ; Sir Peter of Hagenbach, 1474 (Georg Schwarzenberger,
in Manchester Guardian, Sept. 28, 1946) ; in modern times, Mary Queen of Scots, 1568;
Charles I of England, 1649; Lords Portland, Somrners, Orford, and Halifax, 1700; Napoleon Bonaparte, 1815; Kaiser Wilhelm 11, 1919 (indicted but not tried) (see Levy, as
cited, and Q. Wright, "Legal Liability of the Kaiser," pp. 120 ff.). On distinction between international responsibility of individuals f o r starting wars, responsibility of
states f o r failure t o punish acts productive of wars, and responsibility of states f o r initiating aggressive wars, see Q. Wright, "The Outlawry of War," in this JOURNAL,
Vo1.
19 (1925), pp. 78 ff.
10s Law Quarterly Review, Vol. 62 (1946), pp. 50-51.
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Any resort to war-to any kind of a war-is a resort to means that
are inherently criminal. War inevitably is a course of killings, assaults, deprivations of liberty, and destruction of property. An honestly defensive war is, of course, legal and saves those lawfully conducting it from criminality. But inherently criminal acts cannot be
defended by showing that those who committed them were engaged in
a war, when war itself is illegal. The very minimum legal consequence of the treaties making aggressive wars illegal is to strip those
who incite or wage them of every defense the law ever gave, and to
leave war-makers subject to judgment by the usually accepted principles of the law of crime. . . .
The principle of individual responsibility for piracy and brigandage,
which have long been recognized as crimes punishable under International Law, is old and well established. That is what illegal warfare
is. This principle of personal liability is a necessary as well as a logical one if International Law is to render real help to the maintenance
of peace. . . . Only sanctions which reach individuals can peacefully
and effectively be enforced. Hence the principle of the criminality of
aggressive war is implemented by the charter with the principle of
personal responsibility. Of course the idea that a state, any more
than a corporation, commits crime, is a fiction. Crimes always are
commited only by persons.lo4

-

Mr. Jackson's theory seems to have been that aggressive war in the sense
of the Charter is an individual offense differing from piracy, brigandage,
and filibustering only in that it is done in the name of the state by persons
in temporary control of the state. The significance of the Pact of Paris
and of other anti-war treaties in which states themselves renounced war
was to withdraw the "act of stateJ1 defense from those who initiate aggressive war.lo5
Sir Hartley Shawcross, Chief of Counsel for Great Britain, argued:
International law, it may be said, does not attribute criminality to
states and still less to individuals. But can it really be said on behalf
of these Defendants that the offense of these aggressive wars, which
plunged millions of people to, their deaths, . . is only an offense,
only a n illegality, only a matter of condemnation perhaps sounding
in damages, but not a crime justicable by any tribunal. . . . They
(the powers responsible for the Charter) refused to reduce justice to
impotence by subscribing to the out-worn doctrines that a sovereign
state can commit no crime and that no crime can be committed on behalf of the sovereign state by individuals acting in its behalf.lo6

.

Sir Hartley then adverted to the difficulties of collective punishment
which fall upon the guilty and innocent alike and pointed out that -the
Charter imposes individual responsibility.
104 Record,

pp. 70-71.

Such an argument was deduced by 8. 0. Levinson, the originator of the ('outlawry
of war" movement from the Pact. See John E. Stoner, S. 0.Levinson and t h e Pact of
Paris, Chicago, 1943, pp. 196, 209 ; Q. Wright, "War Criminals," in this JOTJRNAL,
Vol.
39 (1945), p. 282.
106

106 Record,

Dec. 4, 1945, p. 832.
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It is a s a l u t a r y principle, a principle of law, t h a t politicians w h o
e m b a r k u p o n a p a r t i c u l a r policy of aggressive w a r should n o t b e a b l e
t o seek i m m u n i t y b e h i n d t h e intangible personality of t h e State. It
is a s a l u t a r y legal r u l e t h a t persons who, i n violation of t h e law, p l u n g e
t h e i r own a n d other countries i n t o a n aggressive w a r should d o so w i t h
a h a l t e r r o u n d t h e i r necks.
T o s a y t h a t those who a i d a n d abet, who counsel a n d p r o c u r e a
c r i m e a r e themselves criminals is a commonplace in o u r municipal law.
N o r is t h e principle of individual international responsibility f o r off e n s e against t h e l a w of nations altogether new. It h a s been a p p l i e d
n o t o n l y t o pirates. T h e e n t i r e l a w r e l a t i n g t o w a r crimes, a s distinct
f r o m t h e crime of war, is based u p o n t h e principle of individual responsibility. T h e f u t u r e of international law, and indeed, of t h e
world itself, d e p e n d s o n its application in a m u c h w i d e r sphere, in
particular, i n t h a t of s a f e g u a r d i n g t h e peace of t h e world. T h e r e
m u s t b e acknowledged n o t only, as in t h e C h a r t e r of t h e U n i t e d Nations, f u n d a m e n t a l h u m a n rights, b u t also, a s i n t h e C h a r t e r of t h i s
Tribunal, f u n d a m e n t a l h u m a n duties, a n d of those none is m o r e vital,
none is more fundamental, t h a n t h e d u t y n o t t o v e x t h e peace of nations in violation of t h e clearest legal prohibitions a n d undertakings.
I f t h i s b e an innovation, it is a n innovation which w e a r e p r e p a r e d to
d e f e n d and t o justify, b u t it is n o t a n innovation which creates a n e w
crime. I n t e r n a t i o n a l l a w h a d already, before t h e C h a r t e r w a s adopted,
constituted aggressive w a r a criminal act.lo7
Sir H a r t l e y emphasized t h e criminality of t h e aggressive s t a t e a n d deduced t h e criminality of individuals f r o m a t h e o r y of accessoryship and
procurement. T h i s emphasis which r e s t s o n t h e d o u b t f u l g r o u n d t h a t a
s t a t e c a n commit a crime, a position generally denied by a r b i t r a l t r i b u n a l s
i n r e f u s i n g p u n i t i v e damages,lo8 seems unnecessary.
Same, pp. 834-5.
Sir Hartley stated that Tribunals "have held that a state may be bound t o pay
what i a in effect penal demands" referring t o the I ' m Alone case between theaunited
States and Canada in 1935 in which damages which may have been punitive were awarded
against the United States with concurrence of the American member of the Tribunal
(Marjorie M. Whiteman, Damages i n International Law, Washington, 1937, Vol. 1, p.
154). He also referred t o the "sanctions" article of the League of Nations Covenant
and to a statement by Dr. Lushington, an English admiralty judge of the mid-nineteenth
century, that a state might be a pirate (Record, Dec. 4, 1945, p. 833). Other instances
might be cited and certainly early writers on international law developed the concept
of the "criminal stateH (Grotius, Bk. 11, c. xx, See. 38; c. xxi; Carnegie ed., pp. 502,
522 8.; C. Van Volenhoven, The Three Stages i n the Evolution of the Law o f Nations,
The Hague, 1919, pp. 8 ff.), but the prevailing view has been that state responsibility
is exclusively civil in character (Case of the Lusitania, U. 8.-German mixed Commission,
pp. 25, 27; Whiteman, Vol. 1, pp. 710 ff., Vol. 3, p. 1874; Clyde Eagleton, The Responsibility of States in International Law, New Pork, 1928, pp. 189-90; Oppenheim, International Law, Vol. I, See. 151; L. Reitzer, Rgparation oomme oons8guence Be l'acte illicite e n Droit international, Paris, 1938, pp. 209 ff.). ."At no time," writes Judge
Manley 0. Hudson, "has any authoritative formulation of international law been
adopted which would brand specific state conduct as criminal, and no international tri107
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The Tribunal's theory does not rest upon this assumption but rather
upon the inherently criminal character of intentional initiation of aggressive war because of the probable consequence of such act in mass homicide
and the inability to justify such action as an "act of state" when it is contrary to the state's specific international obligations.
The individual crime of aggressive war, therefore, differs from the international delinquency of aggressive war though both are involved in determining the criminal liability of a defendant.log Aggressive war as an
international delinquency means any resort to hostilities by the government or from the state's territory in violation of the state's international
obligations. Since these obligations are usually stated broadly, they ordinarily require interpretation by reference to the general rights of states
under international law. With such interpretation a state is guilty of the
international delinquency of aggressive war if it authorizes or tolerates
hostilities proceeding from its territory, with or without declaration of war
against another state, without consent of the state attacked, without a
necessity for individual or collective defense, or without authorization by
a competent international organ.l1° The fact that operations against a
peaceful state were planned long in advance and that they were stated to
be for the advancement of expansive or predatory purposes creates a presumption that no justifying circumstances existed.lll The international
delinquency arises from an act or omission of the state, and the element of
individual intention is not involved.
On the other hand, in the individual crime of aggression, the element of
individual intention is of major importance. This crime as stated in the
Charter consists in "planning, preparation, initiation or waging of a war
of aggression, or a war in violation of international treaties, agreements or
bunal has ever been given jurisdiction to find a state guilty of a crime" (Internatwnd
Tribunals, p. 180). On reluctance to ascribe criminal liability to corporate bodies see
Wharton, Criminal Law, Sec. 91; Wright, A Study of War, pp. 911-15.
109 Lord Wright emphasized the different liability of the state and the individual for
aggressive war; above, note 103.
110 This resembles the definition proposed in the Soviet treaties of 1933, referred to by
Mr. Justice Jackson with approval (Record, p. 168). See also Q. Wright, "The MeanVo1. 27 (1933), p. 39; "The Concept of Aging of the Pact of Paris," this JOURNAL,
gression in International Law," in same, Vol. 29 (1935), p. 373; Harvard Research,
Aggression, in same, Vol. 33 (1939), Supplement, pp. 847, 871). The defense attempted
to prove that Austria had consented to the Nazi occupation in 1938 (Judgment, p. 194)
and that the attack on Norway in 1940 was justified in defense against a planned British
attack, and that on the Soviet Union in 1941 by danger that that country would attack
Germany. But the Tribunal found that the evidence did not support these contentions.
Since the wars began with Nazi aggression i t was assumed that the United Nations were
all justified in resorting to hostilities in individual or collective defense. It would,
therefore, seem that the Soviet Government would have been justified in initiating hostilities against Germany if it did so as a measure of "collective defense,'' that is in aid
of the states alr'eady the victims of Nazi aggression.
111Judgment, pp. 189-213.
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assurances, or participation in a common plan or conspiracy for the accomplishment of any of the foregoing." To determine whether an individual
is guilty of this crime i t is necessary to examine the extent of his authority
over the armed forces involved or his importance as an advisor of, or collaborator with, the person exercising such authority, and his intention in
authorizing, or in advising or collaborating in authorizing, the use of such
forces.
The Tribunal made it clear that an individual's activity or authority in
the Nazi conspiracy was not conclusive evidence that he was guilty of aggressive war, if that activity or authority ended before concrete plans to
make aggressive war had been arrived at or if i t began at a time after the
aggressive war had begun and the German position had become defensive.l12
Thus Schacht7s financial and armament building activity which he terminated in November, 1937, as soon as he had discovered Hitler7s intention to
resort to aggressive war, was not considered "preparation" of aggressive
war 113 and Fritzsche7s propaganda activity to sustain morale after Germany was involved in war was not considered "waging" of aggressive
war.l14 These activities were not considered inconsistent with the defensive intent which these defendants claimed to have.
This interpretation narrows the meaning of the words "planning" and
"preparation" to activities intended by the individual to contribute to the
"initiation7' of a war which he knows will be "aggressive," and it narrows
the word "waging" to activities intended by the individual to win such a
war. The soldier who wages war which he thinks is defensive, the factory
worker who makes weapons with no knowledge of the nature of the war in
which they will be or are being used, the cabinet member who advises defensive armament building are not presumed to be guilty of "aggressive
war." The planning, preparation, initiation and waging must be related
to an actual or concretely planned war which the individual believes has
been, or is about to be, initiated for aggressive purposes in the sense that
the hostilities do, or would, constitute the international delinquency of aggressive war. Proof that the individual intended his acts for necessary
defense or other object consistent with the international obligations of the
state in whose name or from whose territory the attack has been or is to be
launched will demonstrate that his intent was not aggressive. Even if his
intent was aggressive, he would still be immune from liability if he acted in
pursuance of a lawful act of state, that is if in fact the war was not aggressive. H e is not guilty unless both in his intention and in international law
the war was, or would be, aggressive.

Criminal Corzspiracy and Criminal Organizatiom
The Tribunal found that the conspiracy charge could apply only to the
crime of aggressive war, although in the indictment i t had been applied to
1 x 2 Judgment, p. 222 and interrogation by Judge Biddle, Record, p. 5266.
113 Judgment, pp. 300-301.
114 Same, pp. 327-328.
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all the offenses named in the Charter. The prosecution had treated the
final paragraph of Article 6 as an independent crime but the Tribunal
held that this paragraph was "designed to establish the responsibility of
persons participating in a common plan," 115 that is, i t was intended to
include accomplices as well as principals in each crime, not to add a crime
of conspiracy. Consequently, the Tribunal considered the conspiracy
charge on the basis of Article 6, paragraph ( a ) , which makes "participation in a common plan or conspiracy for the accomplishment" of aggressive
war a crime. This crime, however, differs little from "planning and preparation" of aggressive war. The evidence showed that concrete plans to
make aggressive war were made as early as November 5, 1937.116 Consequently persons aware of and aiding in these plans after that date &ere
guilty of the conspiracy charge. The prosecution's theory that "any significant participation in the affairs of the Nazi party or government is
evidence of a participation in a conspiracy that is in itself criminal" was
rejected.l17
I n the opinion of the Tribunal the conspiracy must be clearly outlined in its criminal purpose. It must not be too f a r removed from the
time of decision and of action. The planning, to be criminal, must
not rest merely on the declarations of a party program, such as are
found in the twenty-five points of the Nazi party, announced in 1920,
or the political affirmations expressed in "Mein Kampf" in later years.
The Tribunal must examine whether a concrete plan to wage war existed, and determine the participants in that concrete plan.lls
I n this sense the Tribunal found that the evidence "establishes the permanent planning to prepare and wage war by certain of the defendants"
and considered it immaterial whether there were several plans or a single
conspiracy. Furthermore, they were not impressed by the idea of the defense that a dictatorship was incompatible with "common planning."

A plan in the execution of which a number of persons participate is
still a plan, even though conceived by only one of them; and those who
execute the plan do not avoid responsibility by showing that they acted
under the direction of the man who conceived it. Hitler could not
make aggressive war by himself. H e had to have the cooperation of
statesmen, military leaders, diplomats and business men. When they,
with knowledge of his aims, gave him their cotiperation, they made
themselves part to the plan he had initiated. They are not to be
deemed innocent because Hitler made use of them, but they knew what
they were doing. That they were assigned to their tasks by a dictator
does not absolve them from responsibility for their acts. The relation
of leader and follower does not preclude responsibility here any more
than i t does i n the comparable tyranny of organized domestic crime.llg
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With this interpretation, the court found only twelve of the twenty-two
defendants indicted on the conspiracy charge guilty, that is, those whom
the evidence showed were significantly engaged in the inner Nazi circle after
November, 1937 and who participated in the planning of aggressive war.
The Austrian and Czech occupations, though aggressive acts, were not aggressive wars.lZ0 Consequently, activities intended to bring about these
occupations such as those of von Papen who was German ambassador to
Austria, did not in themselves prove guilt on this charge unless there was
specific evidence that the defendant was aware of the plan to resort to aggressive war in these cases if it had proved necessary. , I n its treatment of
the conspiracy charge the Tribunal applied t5e rule of strict construction
of criminal statutes and gave the defendants the benefit of the doubt when
the evidence of criminal intent was not clear.lZ1
I n exercising its power to declare organizations criminal, the Tribunal
limited its declarations by definitions and recommendations so that in practice members of the organization could not be found liable unless guilty of
conspiracy in the sense in which that term was used by the Tribunal. The
Tribunal recognized that under the Charter and the laws passed by the
Control Council of Germany in pursuance thereof
A member of an organization which the Tribunal has declared to be
criminal may be subsequently convicted of the crime of membership
and be punished for that crime by death. This is not to assume that
international or military courts which will try these individuals will
not exercise appropriate standards of justice. This is a far-reaching
and novel procedure. Its application, unless properly safeguarded,
may produce great injustice.lZ2
Emphasizing that the Charter gave it discretion whether to declare any
organization criminal, the Tribunal stated that it would exercise its discretion in accord with "well settled legal principles, one of the most important
of which is that criminal guilt is personal and that mass punishments
should be avoided." While the Tribunal would not hesitate to declare an
organization or group criminal because "the theory of group criminality is
new" or "because it might be unjustly applied by some subsequent tribunals," the Tribunal "should make such declaration of criminality so far
as possible in a manner to insure that innocent persons will not be punIt,~ therefore,
applied the following definition:
i~hed."~
~

A criminal organization is analogous to a criminal conspiracy in that
the essence of both is cooperation for criminal purposes. There must
be a group bound together and organized for a common purpose. The
group must be formed or used in connection with the commission of
crimes denounced by the Charter. Since the declaration with respect
to the organizations and groups will, as has been pointed out, fix the
120
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criminality of its members, that definition should exclude persons who
had no knowledge of the criminal purposes or acts of the organization
and those who were drafted by the State for membership, unless they
were personally implicated in the commission of acts declared criminal
by Article 6 of the Charter as members of the organization. Membership alone is not enough to come within the scope of these de~1arations.l~~
Furthermore the Tribunal recommended that classifications, sanctions,
and penalties applied by other tribunals dealing with members of criminal
organizations be standardized, that the penalties under Law No. 10 passed
by the Control Council for Germany should not exceed those under the deNazification laws, and that the Control Council amend Law No. 10 to this
effect.lZ6
I n its declarations finding three of the accused organizations to be criminal the Tribunal in each case limited its declaration to those
who became or remained members of the organization with knowledge
that it was being used for the commission of acts declared criminal by
Article 6 of the Charter, or who were personally implicated as members
of the organizations in the commission of such crimes.lZ6
Since in each case the finding of criminality resulted because the organization participated in war crimes and crimes against humanity connected
with the war, the group declared criminal did not include persons who
ceased to be members prior to September 1,1939.lZ7 I n the case of the SS
persons drafted into membership who had committed no individual crimes
were also e~c1uded.l~~
It is clear that in dealing with the problem of conspiracy and criminal
organization the Tribunal took great care to observe the principles of criminal justice which interpret criminal statutes restrictively, which consider
criminal responsibility an individual matter, and which give the benefit of
the doubt to the accused. Under its rules no person could be convicted
unless as an individual he had conspired in criminal activities or purposes.

"Acts of Btate"
The notion that a government or officer acting in the name of a sovereign
state enjoys an unlimited power to shield individuals from liability for
acts otherwise criminal developed as a deduction from absolute sovereignty.
The state, it was said, is the only subject of international law and if it
adopts the act of an individual as its own the individual is immune and
reclamations can be made only against the state. The doctrine was applied
not only to give wide immunity to heads of state and diplomatic officers,
where it had some justification because such officials must be personally immune if they are to represent states properly, but also to consuls performSame, p. 251.
Same, pp. 256, 262, 266.
12s Same, p. 266.
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ing official functions, and to soldiers and seamen acting under superior
orders. I n accordance with this doctrine, Secretary of State Webster wrote
the British Minister in the McLeod case:
That an individual forming part of a public force, and acting under
the authority of his Government, is not to be held answerable as a private trespasser or malefactor, is a principle of public law sanctioned
by the usages of all civilized nations, and which the Government of the
United States has no inclination to dispute.129
This position was disputed by many at the time on the ground that the
government's authority could not confer immunity upon its agents for acts
beyond its powers under international law.lso The latter position has been
sustained in the numerous trials of soldiers for breaches of the law of war
even when acting in pursuance of the authority of their government.131
The limits of the immunity of individuals for acts otherwise criminal committed in pursuance of official functions or under official orders is well
stated by Sir James Stephen.
I n all cases in which force is used against the person of another, both
the person who orders such force to be used and the person using that
force is responsible for its use, and neither of them is justified by the
circumstance that he acts in obedience to orders given him by a civil
or military superior; but the fact that he did so act, and the fact that
the order was apparently lawful, are in all cases relevant to the question whether he believed, in good faith and on reasonable grounds, in
the existence of a state of facts which would have justified what he did
apart from such orders.132
The foregoing discussions suggest that the law stated in Articles 7 and 8
of the Charter and supported by the Tribunal 133 was amply supported by
general principles of law which constitute a source of international law.
*

a

0

The opinion of the Nuremberg Tribunal marks an important step in the
development of international criminal law. This law will be further developed in the trial of major Japanese war criminals proceeding at this writing
in Tokyo 134 and by the trial of numerous lesser war criminals in national
military commissions.135 Especially significant is the clear pronouncement
129 Moore, Digest, Vol. 2, p. 25; Q. Wright, "War Criminals," this JOURNAL,
V01. 39
(1945), p. 271; Wharton, Criminal Law, Sec. 284.
130 Wright, "War Criniinals," p. 266; Wharton, Digest of International Law, Vol. 1,
p. 67.
131 Ex parte Quirin, 1942, 317 U. S. 1.
1 3 2 Stephen, Digest of Criminal Law, Art. 202, quoted in Wharton, Criminal Law, Sec.
94, Vol. 1,p. 130. See also case of Dithmar and Boldt, German Reichsgericht, 1921, this
Vo1.16 (1925), p. 708.
JOURNAL,
133 Judgment, p. 221.
134 State Department, Trial of Japanese War Criminals, 1946.
135 Above, note 5.
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that aggressive war is an individual crime, and the development of the
conception of that crime.
War (said Judge Biddle in his report of the results of the trial to
President Truman) is not outlawed by such pronouncements, but men
learn a little better to detest it when as here, its horrors are told day
after day, and its aggressive savagery is thus branded as criminal.
Aggressive war was once romantic; now it is criminal. For nations
have come to realize that it means the death not only of individual
human beings, but of whole nations, not only with defeat, but in the
slow degradation and decay of civilized life that follows that defeat.180
The world shattered by two world wars needs to have its confidence in
law restored. Such confidence can only develop if people believe that
formal law embodies justice and that it will be enforced. The Nuremberg
trial is likely to contribute to both of these ends. The general opinion that
aggressive war and mass massacre are crimes has been recognized in formal
international law and that law has been sanctioned by trial and punishment
of many of the guilty. Much remains to be done but opinion will be reassured that international law is neither esoteric nor helpless. The time
may be ripe for further development by the establishment of a permanent
international criminal court as drafted in the Geneva Convention of 1937
and the codification of international criminal law as suggested by Judge
Biddle with President Truman's approval,137and recommended by the General Assembly of the United Nations on December 11, 1946.
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